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 1.  TIME:  9:00   CASE#: MSC13-01865 
CASE NAME: PLEASANT HILL RECREATION VS. STEPHEN HARRIMAN 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY PLEASANT HILL RECREATION AND PARK DISTRICT 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff Pleasant Hill Recreation and Park District (“Plaintiff”)’s motion for 
leave to file second amended complaint (“Motion”) (“SAC”). The Motion is opposed by Cross-
Defendant Mansour Firouzian d/b/a Engineering Network (“Cross-Defendant” or “Engineering 
Network”) and Defendant and Cross-Complainant Harriman Kinyon Architect, Inc. (“Defendant” 
or “HKA”).  

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 
pleadings. The general rule is that the Court should exercise this discretion liberally in favor of 
amendments, to permit the resolution of all disputed matters between two parties in a single 
proceeding. See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 
Cal.App.4th 905, 916. 

Indeed, “it is an abuse of discretion to deny leave to amend where the opposing party was not 
misled or prejudiced by the amendment.” Kittredge Sports Co. v. Super. Ct. (1989) 213 
Cal.App.3d 1045, 1048. HKA argues that the “District delayed without sufficient reason for over 
a year before seeking leave.” HKA Opp at 2:4-5. However, delay alone ordinarily is insufficient 
to warrant denying a motion for leave to amend. Id. Rather, HKA must demonstrate that 
permitting the amendment will cause it to suffer prejudice. Engineering Network argues that the 
amendment would prejudice its “ability to complete discovery and prepare for trial.” Engineering 
Network Opp. at 2:3-4. 

Prejudice exists where the amendment would impinge a party’s ability to effectively defend itself 
at trial. Estate of Murphy (1978) 82 Cal.App.3d 304, 311 (with “the jury in the box” and “the trial 
ready to proceed,” proposed amendment opened up entirely new field of inquiry without any 
satisfactory explanation as to why this major change in point of attack had not been made long 
before trial and no opportunity for parties to conduct discovery). See also Magpali v. Farmers 
Group, Inc. (1996) 48 Cal.App.4th 471, 486-87 (amendment proposed on the eve of trial and 
would not permit defendant sufficient time to discover or depose the witnesses who would 
support the new allegations or to marshal evidence to oppose the claim); P&D Consultants, Inc. 
v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345 (amendment not sought until after trial 
readiness conference). 

In all of these cases, prejudice to the opposing party was found due to the extreme proximity of 
trial. “Where the trial date is set, the jury is about to be impaneled, counsel, the parties, the trial 
court, and the witnesses have blocked the time, and the only way to avoid prejudice to the 
opposing party is to continue the trial date to allow further discovery, refusal of leave to amend 
cannot be an abuse of discretion.” Magpali, supra, 48 Cal.App.4th at p. 488. 

Here, trial has been set for nearly nine months away. Consequently, the Court does not find the 
sort of prejudice described in the cases above that warranted a departure from the general rule 
in favor of permitting amendment. No jury is “about to be impaneled,” as in Magpali. No jury is 
“in the box,” as in Estate of Murphy. The issue conference has not already been conducted, as 
in P&D Consultants.   
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The Motion is granted, and the Court further orders: 

(1) The Second Amended Complaint is deemed filed and served on all parties who had 
appeared in this action as of April 5, 2017; 

(2) Plaintiff is ordered to file a signed copy of the Second Amended Complaint with the 
Clerk’s office by May 19, 2017; 

(3) Any party who wishes to serve and file an amended answer or other responsive pleading 
in response to the Second Amended Complaint may do so on or before June 19, 2017. 
Otherwise, a party may rest on a previously filed Answer, if it chooses to do so. 

 
  

 2.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
The Court has not received a timely update as to the status of the removal to federal court.  
Accordingly, all hearings and the Case Management Conference are continued to June 21, 
2017, at 9:00 a.m., in Department 9.  The parties shall file and serve status updates on or before 
June 14, 2017. 
 

  

 3.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CITIBANK, N.A., CITIMORTGAGE, INC. 
* TENTATIVE RULING: * 
 
Please see Line 2. 
 

  

 4.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON MOTION TO RESPOND TO OPPOSITION TO DEMURRER 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
Please see Line 2. 
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 5.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON MOTION FOR STAY OF PROCEEDINGS 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
Please see Line 2. 
 

  

 6.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Please see Line 2. 
 

  

 7.  TIME:  9:00   CASE#: MSC15-00487 
CASE NAME: CHALONER VS. OAKMONT 
HEARING ON MOTION FOR PROTECTIVE ORDER RE: DEPOSITION OF CUSTODIAN 
FILED BY SCI CALIFORNIA FUNERAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
Parties must appear. 
 

  

 8.  TIME:  9:00   CASE#: MSC15-00487 
CASE NAME: CHALONER VS. OAKMONT 
HEARING ON OSC RE: WHY A DISCOVERY REFEREE SHOULD NOT BE 
APPOINTED FOR COUNSEL'S FAILURE TO RESOLVE DISCOVERY ISSUES 
* TENTATIVE RULING: * 
 
Parties must appear. 
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 9.  TIME:  9:00   CASE#: MSC15-01285 
CASE NAME: JAFFREY VS. GOLDSTEIN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY MITCHELL GOLDSTEIN, RONALD HEDSTROM, DESIGN FOR HEALTH 
* TENTATIVE RULING: * 
 
 Defendants Mitchell Goldstein (“Goldstein”), Ronald Hedstrom (“Hedstrom”) and Design 
for Health’s (“DFH”) motion for summary adjudication is denied.  As to the second cause of action 
for fraud and the third cause of action for negligent misrepresentation pled against Goldstein and 
DFH, the motion is denied.  The parties only discuss the elements of fraud; negligent 
misrepresentation is simply grouped with the fraud claim.  In order to prove a claim for fraud, 
Plaintiffs Sahar Jaffrey, DDS (and her corporation) (hereinafter “Jaffrey” or “Plaintiff”) must 
establish:  (1) a misrepresentation (false representation, concealment or nondisclosure), (2) 
knowledge of falsity; (3) intent to defraud (to induce reliance), (4) justifiable reliance and (5) 
resulting damages.  See OCM Principal Opportunities Fund v. CIBC World Markets Corp. (2007) 
157 Cal.App.4th 835, 845.   

  Defendants argue that Plaintiff cannot meet requirements 1, 3, 4 or 5.   

  Element 1:  A Misrepresentation 

 Paragraph 26 of the FAC alleges that Goldstein and DFH represented to Plaintiff that 
Goldstein was a licensed architect that was qualified and permitted to provide and perform 
professional architectural services in California.  Goldstein and DFH represented to Plaintiff that 
he was skilled in the profession of architecture and the design and supervision of dental office 
construction.  Goldstein and DFH represented to Plaintiff that the architectural design and 
drawings prepared and provided by Defendants were in accordance with generally accepted 
industry standards and applicable laws.  (FAC, paragraph 26) 

 It is undisputed that Goldstein was not an architect and could not perform professional 
services in California.  So, a material misrepresentation by Goldstein to Jaffrey certainly 
occurred.  The rest of the “representations” are highly disputed:  whether Goldstein was skilled 
in the profession and design of dental office construction and whether the drawings Goldstein 
admitted he prepared, were in accordance with the standard of care for his profession.  (Facts 1, 
2, 7 -Disputed; Facts 3, 4, 5, 6 – Undisputed; Facts 34, 35 – Disputed; Plaintiff’s Facts 1-33)  
Goldstein takes the position that he was skilled in architectural design and used an architect of 
record (Hedstrom) to sign off, when an architect’s signature was necessary.  Plaintiff contends 
that she believed she was contracting with Goldstein alone and would never had done so, if she 
knew he were not a licensed architect in this state or at all.  Both she and her expert testified to 
his work quality and his lack of skill and understanding in drafting plans that met the CBC and 
ADA standards.  Hedstrom also acknowledges that he never met Jaffrey prior to the signing of 
the contract for the project, and hence Jaffrey would have had no way of knowing that there was 
a licensed architect on staff.  See Hedstrom Decl., paragraph 9.  There is also no evidence that 
any licensed architect directed, supervised or otherwise oversaw Goldstein’s work; Hedstrom 
merely signed off on the plans so that they could be submitted to the City of Walnut Creek for 
review.  See Bus. & Prof. Code Section 5500, et seq. 

  2. Element 3: Induce Reliance 
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 The FAC alleges that: 

Had Plaintiffs known that the representations made by Defendants were false 
and/or had been aware of the aforementioned concealed material facts, Plaintiffs 
would not have hired or employed Defendants to provide and perform 
professional architectural services for Plaintiffs’ [office].  The misrepresentations 
and concealments by Defendants were a substantial factor in Plaintiffs’ hiring and 
employing Defendants.   

(FAC, paragraph 30) 

 Defendants cite to this paragraph and argue that “the architectural plans did not exist 
until November 2012 when the contract was executed and could have played no part in the 
Plaintiffs’ hiring decision.”  (Memorandum of Points & Authorities, page 6, lines 24-27) 

 This argument is nonsensical.  The basis of Plaintiff’s fraud claims is that Goldstein and 
DFH represented that they could prepare architectural designs and drawings in according with 
generally accepted industry standard and the applicable laws.  These representations were 
relied on by Jaffrey and hence, she hired Goldstein and DFH.  She alleges that these 
representations were false.  There is a factual dispute about whether Goldstein and DFH were 
the parties responsible for the City’s rejection of the plans, the delays, the equipment losses, the 
additional costs, etc.  (Plaintiff’s Facts 1-33) 

 Defendants also argue that Plaintiff has offered no facts indicating that Defendants used 
misrepresentations to induce the contract.  As set out above, Plaintiff has submitted many facts 
to show Goldstein’s multiple actions to induce reliance on the fact that he was a licensed 
architect skilled in dental office design, which include:   

 Every time Goldstein communicated with Jaffrey through email, he used the 
email address:  architect@designforhealth.com.  (Plaintiff’s Fact 8) 

 Defendants’ website, www.DesignForHealth.com, stated that Goldstein’s role 
with the firm was, “Founder and Architect.”  (Plaintiff’s Fact No. 9)  

 Defendants’ website included a blog post by Goldstein, entitled, “Some 
Thoughts on Practicing Dental Architecture.”  (Plaintiff’s Fact No. 10) 

 The first sentence of the aforementioned blog post by Goldstein stated:  “I 
have been designing dental offices as an architect for over four decades.”  
The blog is signed, “Written by Mitchell.”  (Plaintiff’s Fact No. 10) 

 Defendants’ website contains no less than four testimonials from clients that 
specifically refer to Goldstein as an architect and mention his “architect’s eye” 
and “architectural talent.”  (Plaintiff’s Fact No. 11) 

 Goldstein referred Plaintiff to other professionals of his choosing, who would 
refer to Goldstein as an architect without Goldstein correcting those 
misrepresentations.  (Plaintiff’s Fact No. 12) 

 Plaintiff submitted her declaration, in which she testified that she read Defendants’ 
website before calling to make an appointment with Goldstein and DFH about her project.  
Hence, there is more than enough evidence that Defendants’ “misrepresentations” induced 
Jaffrey to reach out to Goldstein and his firm and to employ them for her project.   
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  4. Element 4:  Justifiable reliance 

 See above.  There is more than enough evidence submitted by Jaffrey that she relied upon 
Defendants’ website, his referral and Goldstein’s assurance that the plans he was producing were 
legal and in compliance with industry standards and with applicable statute and regulations.   

  5. Element 5:  Damages 

 Defendants contend that Plaintiff is unable to establish a causal connection between her 
purported losses and the fact that Goldstein was not an architect.  This connection is highly 
disputed.  Goldstein testified that unanticipated conditions and structural problems caused the 
delays and additional costs.  Plaintiff and her expert disagree, testifying that Goldstein’s lack of 
understanding of the CBC and the ADA requirements for her office suites was the cause of the 
rejection by the City of the plans and the need to spend an additional $150,000 to fix those 
deficiencies.  (Facts 39-45 – Disputed; Plaintiff’s Facts 18-33) 

 In Reply, Defendants argue that Plaintiff has offered no evidence to contradict Defendants’ 
evidence that they received the benefit of their bargain – a design prepared by a skilled and 
experienced designer (Goldstein) and plans that were reviewed and signed off by a licensed 
architect (Hedstrom).  As set out above, these facts are highly disputed by both Plaintiff and her 
expert.  Additionally, it is hard to believe that Plaintiff received what she bargained for, when she 
testified that she thought she was working directly with Goldstein on her project, and Hedstrom 
admits that “he never discussed his role or Goldstein’s role in the process with Jaffrey prior to 
entering into the contract.”  See Hedstrom Decl., paragraph 9.   

 Summary adjudication of the fourth cause of action for false advertising is denied.  The 
fourth cause of action for false advertising is pled against all Defendants.    

 The FAC alleges that Defendants violated Business & Professions Code Section 17500, 
et seq. by advertising:  (1) “Goldstein was an actively licensed architect qualified and permitted to 
provide architectural services in California; (2) Hedstrom was actively licensed in Colorado and 
California.”  (FAC, paragraph 43)  “Defendants’ advertising and marketing of its services and its 
representations concerning the qualifications and license status of its agents, employees, officers 
and/or directors was, is, and continues to be false, misleading, and/or deceptive and is likely to 
mislead the public.”  (FAC, paragraph 43) 

 Defendants move for summary adjudication of this cause of action on the following 
grounds:  (1) Plaintiffs cannot show that “members of the public are likely to be deceived,” which 
is the standard for false advertising under Bus. & Prof. Code Section 17500, and (2) the allegedly 
false statements are not “likely to deceive” “a reasonable consumer.  See Kasky v. Nike, Inc. 
(2002) 27 Cal.4th 939, 951; Chapman v. Skype, Inc. (2013) 220 Cal.App.4th 217, 226 (“reasonable 
consumer” standard); Bardin v. Daimlerchrysler Corp. (2006) 136 Cal.App.4th 1255, 1275 (“likely 
to deceive” standard). 

 It is undisputed that Goldstein is not an architect.  It is undisputed that Goldstein falsely 
held himself out to be an architect.  Defendants argue that a reasonable consumer, in retaining 
an architect, would not find it problematic that the person retained for architectural services was 
neither an architect nor a licensed professional.  This is clearly an issue of fact.  Plaintiff gives the 
following apt analogy: 
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One wonders if Defendants would similarly argue that there are no grounds to think 
that an individual seeking medical assistance would be interested in knowing 
whether their “doctor” had attended medical school or if individuals deciding on 
which lawyer to retain would not have an expectation that legal services would be 
of different quality if provided by a member of the bar or provided by a layman. 

(Opposition, page 13, lines 20-25) 

 Courts have found that falsely claiming to be a licensed professional constitutes false 
advertising.  See e.g., Khan v. Medical Board (1993) 12 Cal.App.4th 1834 (affirming judgment 
holding that doctor falsely advertised the employ of a female physician, when she was only a 
physician’s assistant).    

 In Reply, Defendants argue that architecture is different than medicine or law.  An architect 
is not prevented from forming a business entity or collaborating with persons who are not 
architects, provided that any architects’ professional services that are provided through the entity 
or collaboration are offered and provided under the responsible control of an architect, or 
architects, and in accordance with the Act.  See Bus. & Prof. Code Section 5535.2.  “Business 
entity” and “collaboration” include employer-employee relationships, joint ventures, partnerships, 
general corporations, and consulting relationship formed by written agreement in which the 
architect provides immediate and responsible direction of architectural services See Bus. & Prof. 
Code Section 5535.25.  The entity or collaboration is not required to affirmatively advise the client 
that non-architects may be involved.  See Joseph v. Drew (1950) 36 Cal.2d 575,580 (construing 
predecessor to Bus. & Prof. Code Section 5535.2, although work done by a person who is not an 
architect must be done under an architect’s direction and supervision; Palmer v. Brown (1954) 
127 Cal.App.44, 54.  Defendants argue that this was their situation, and it was not false advertising 
to fail to inform Jaffrey of their internal process. 

 However, this situation is very different than the ones in Drew and Palmer.  The licensed 
member or his firm contracted with the plaintiff, and the licensed member then had unlicensed 
staff do work on the project.  The issue in both cases was whether the licensed architect effectively 
directed and supervised his unlicensed staff member, so that he could adopt the work as his own.  
In this case, the “Founder and Architect,” Goldstein, is holding himself and his firm, DFH, out as 
being a licensed architecture firm, when the licensed architect is not himself but is only one of his 
staff.  Goldstein admits that he was the “primary designer for Jaffrey’s project.”  See Goldstein 
Decl., paragraph 12.  There is no evidence that anyone directed or supervised his work, only that 
Hedstrom signed off on it and submitted it to the City of Walnut Creek for approval.  See Hedstrom 
Decl., paragraph 10.  Whether a reasonable person would likely be deceived by Defendants’ 
conduct is a triable issue of fact under these circumstances.   

 Summary adjudication of the fifth cause of action for violation of the unfair competition law 
is denied.  The fifth cause of action for violation of the UCL is pled against all Defendants, but only 
Hedstrom makes an argument for adjudication as a matter of law.   

 Hedstrom argues that: (1) Plaintiffs have not allege “unlawful” conduct against him; (2) 
Plaintiffs have not alleged any “unfair” conduct against him; and (3) Plaintiffs have not alleged any 
“fraudulent” conduct against him.   
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 Plaintiff argues that she has produced sufficient evidence to show that Hedstrom 
conducted unlawful and fraudulent conduct by participating in a business scheme to pass off 
Goldstein’s unlicensed work product as architectural services through the misuse of his 
certification as a licensed architect.  As a shareholder and business partner, Hedstrom was an 
active participant in the DFH business scheme and a contributor to the website which held 
Goldstein out as a licensed architect.  These disputed facts are detailed above and are a question 
of fact for the jury.  

 Summary adjudication of the sixth cause of action for violation of the Consumer Legal 
Remedies Act set out in Civil Code Section 1750, et. seq. is denied.  The sixth cause of action is 
pled against all Defendants.  The FAC alleges that Defendants violated the  acts and omissions 
include:  (1) misrepresenting the source, sponsorship, approval, characteristics, standard, quality, 
grade and/or certification of services provided; (2) advertising for services with the intent not to 
sell and/or provide them as advertised; (3) passing off services of one of those of another; (4) 
misrepresenting the affiliation, connection, or certification by another; (5) representing that 
services have sponsorship, approval, characteristics, uses or benefits which they do not have, 
and (6) that a person has a sponsorship, approval, status, affiliation or connection which he does 
not have.  (FAC, paragraph 57) 

 Defendants’ arguments regarding the sixth cause of action simply repeat and incorporate 
prior arguments from the section relating to the false advertising claim.  There is no need to repeat 
those arguments or the factual disputes which defeat summary adjudication of both of these highly 
factual claims.  

 Defendants’ RJN is granted.  See Evid. Code Section 452(c).  

 The court rules on the evidentiary objections as follows:   

Declaration of Sahar Jaffrey, DDS 

  Jaffrey Decl., page 2, paragraph 4, lines 16-24:  Overruled 

  Jaffrey Decl., page 2, lines 25-27:  Overruled 

  Jaffrey Decl., page 2, lines 28-29:  Overruled 

  Jaffrey Decl., page 2, lines 29-30:  Overruled 

  Jaffrey Decl., page 3, lines 1-2:  Overruled 

  Jaffrey Decl., page 3, lines 2-3:  Overruled 

  Jaffrey Decl., page 3, lines 5-8:  Overruled 

  Jaffrey Decl., page 3, lines 11-13:  Overruled 

  Jaffrey Decl., page 3, lines 20-22:  Overruled 

  Jaffrey Decl., page 3, lines 22-24:  Overruled 

  Jaffrey Decl., Exhibit A: Overruled 
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  Jaffrey Decl., page 4, lines 6-9:  Sustained – personal knowledge 

  Jaffrey Decl., page 4, lines 10-16:  Overruled 

  Jaffrey Decl., page 4, lines 15-17:  Overruled 

  Jaffrey Decl., page 4, lines 23-25:  Sustained – hearsay 

  Jaffrey Decl., page 4, lines 27-29:  Sustained – improper lay opinion 

  Jaffrey Decl., page 4, paragraph 13:  Sustained – improper lay opinion 

  Jaffrey Decl., page 5, lines 10-11:  Overruled 

  Jaffrey Decl., page 5, lines 10-15:  Sustained – improper lay opinion 

Declaration of Paul Gilger 

  Gilger Decl., page 3, lines 5-7:  Overruled 

  Gilger Decl., page 3, lines 7-8:  Overruled 

  Gilger Decl., page 3, lines 8-15:  Overruled 

  Gilger Decl., page 3, lines 17-18:  Overruled 

  Gilger Decl., page 3, lines 18-21:  Overruled 

  Gilger Decl., page 3, lines 21-25:  Sustained – personal knowledge 

  Gilger Decl., page 4, lines 9-10:  Overruled 

  Gilger Decl., page 4, lines 14-16:  Overruled 

  Gilger Decl., page 4, lines 18-20:  Overruled 

  Gilger Decl., page 4, lines 23-25:  Overruled 

  Gilger Decl., page 4, lines 26-29:  Overruled 

  Gilger Decl., page 4, lines 26-29:  Overruled 

  Gilger Decl., page 5, lines 2-4:  Overruled 

  Gilger Decl., paragraphs 10-12, lines 9-24:  Overruled   
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10.  TIME:  9:00   CASE#: MSC16-00731 
CASE NAME: YANIGER VS. SHERZAI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition granted.  Parties need not appear. 
 

  

11.  TIME:  9:00   CASE#: MSC16-00875 
CASE NAME: CAL COMMUNICATION VS. A-TECH 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY A-TECH ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
 Hearing is dropped from calendar by the Court.  Case settled. 
 

  

12.  TIME:  9:00   CASE#: MSC16-01085 
CASE NAME: LANGE VS LANGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT/ADJUDICATION 
FILED BY LYNETTE F. LANGE 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment brought by defendant 
Lynette F. Lange.  The motion is opposed by plaintiff Lisa Lange-Fitzinger. 
 
 Defendant’s motion is denied.  The trial and issue conference dates are confirmed.  
The basis for this ruling is as follows. 
 
 A. Evidentiary Matters. 
 
 The Court rules as follows on defendant’s evidentiary objections, filed with defendant’s 
reply papers on May 12, 2017.  No. 1: sustained, for lack of personal knowledge.  (But see 
ruling on No. 7, where personal knowledge established.)  No. 2: overruled, to the extent plaintiff 
is alleging that the first express claim of ownership communicated by defendant directly to 
plaintiff occurred in May 2016, and otherwise sustained.  Nos. 3-4: overruled.  No. 5: overruled, 
to the extent plaintiff’s father is merely alleging his lay person’s understanding as to why the 
divorce settlement did not mention the jewelry, and otherwise sustained.  Nos. 6-7: overruled. 
 
 B. The Merits. 
 
 Both the opening papers and the opposition papers include evidence that (1) plaintiff’s 
father gave the subject jewelry to plaintiff, and (2) plaintiff then allowed defendant to “borrow” 
the jewelry.  (Gwire Dec. [with highlighted deposition testimony], filed on 1-30-17, Exh. “A”, 
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excerpts from plaintiff’s deposition.  See the following deposition pages: 41:3–42:8 [gift]; 53:15-
25 [borrow]; 55:20-24 [borrow]; 59:8-18 [borrow].  See also, William Lange Dec., filed on 5-5-17, 
¶¶ 6-7 and ¶ 9.)  Thus, there is clearly a triable issue of fact as to whether defendant was 
“a gratuitous bailee” of the jewelry.  (See, Todd v. Dow (1993) 19 Cal.App.4th 253, 260-261.) 
 
 Yet defendant’s opening evidence does not include evidence supporting the proposition 
that “a repudiation” of plaintiff’s title as bailor was “clearly and unequivocally” brought to 
plaintiff’s attention more than three years before plaintiff filed her Complaint — the event needed 
to trigger accrual of the statute of limitations as against a bailee.  (See, Bufano v. San Francisco 
(1965) 233 Cal.App.2d 61, 70.)  Accordingly, defendant has not negated the existence of a 
triable issue of fact on the issue of accrual.  (See generally, Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 854-855.) 
 
 Specifically, defendant does not allege that she had any conversation with plaintiff about 
the matter when defendant suddenly separated from plaintiff’s father on April 8, 2013.  (Lynette 
Lange Dec., filed on 1-20-17, ¶ 9.)  The mere fact that defendant took the two items of jewelry 
with her is not dispositive, because defendant had had possession of those two items 
continuously for the previous five years; defendant may have believed that her relationship with 
plaintiff was such that plaintiff would still not object, despite the separation.  Further, there is no 
evidence that anyone knew the separation would be permanent, and that plaintiff’s father and 
defendant would not reconcile, restoring the status quo.  Nor is there any evidence that 
defendant ever communicated to anyone the unequivocal intention not to return the jewelry, 
before May 2016.  To the contrary, there is evidence that defendant never advised plaintiff of 
defendant’s understanding that plaintiff’s father had given the jewelry to defendant, before 
May 2016.  (See, Gwire Dec. [with highlighted deposition testimony], filed on 1-30-17, Exh. “A”, 
depo. p. 59:8-23 [“I never spoke to Lynette about it”].  See also, Lisa Lange-Fitzinger Dec., filed 
on 5-5-17, ¶¶ 3-4.)   
 
 This does not mean that plaintiff could reasonably allow the ambiguous situation to 
continue until May 2016; at some point before May 2016, defendant’s passive failure to return 
the jewelry would likely come to constitute a clear and unequivocal repudiation.  But the Court 
cannot say as a matter of law that this tipping point was reached more than three years before 
plaintiff filed her Complaint — i.e., only a few months after the separation.  That is a question of 
fact for the jury. 
 

  

13.  TIME:  9:00   CASE#: MSC16-01505 
CASE NAME: CHRISTOPHER HOOT VS. NANCY SHERWOOD 
HEARING ON JOINDER IN MOTION FOR DETERMINATION OF GOOD FAITH 
SETTLEMENT  /  FILED 03-30-17 BY CHRISTOPHER S. HOOT 
* TENTATIVE RULING: * 
 
Christopher S. Hoot’s joinder in motion is granted. See ruling on Line 14. 
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14.  TIME:  9:00   CASE#: MSC16-01505 
CASE NAME: CHRISTOPHER HOOT VS. NANCY SHERWOOD 
HEARING ON MOTION FOR ORDER DETERMINING GOOD FAITH SETTLEMENT 
FILED BY HENRY W. HOOT 
* TENTATIVE RULING: * 
 

Cross-Defendant Henry Hoot’s motion for determination of good faith settlement is 

granted.  

Once the settling party has demonstrated that a settlement exists, a presumption of good 
faith exists. A party asserting that a settlement was reached in bad faith bears the burden of 
proof of demonstrating bad faith. (See Code of Civil Procedure § 877(d); Schultz v. Super. Ct. 
(1980) 104 Cal.App.3d 250, 252.) The party asserting that the settlement was not made in good 
faith must demonstrate that the settlement is “so far out of the ballpark in relation to [the Tech-
Bilt] factors as to be inconsistent with the equitable objectives of the statute.” (Tech-Bilt, Inc. v. 
Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488, 499-500 (“Tech-Bilt”).)  

Ultimately, for the Court to grant the Motion, the “settlement figure must not be grossly 

disproportionate to what a reasonable person, at the time of the settlement, would estimate the 

settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.) Trial courts have “broad 

discretion in determining whether a settlement was entered in good faith and within the Tech-Bilt 

ballpark, and in allocating potential liability and exposure between or among joint tortfeasors.” 

(Norco Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 

962.) 

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt. Tech-Bilt identifies six nonexclusive factors for making a 
determination of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.) “Another key factor is the settling tortfeasor's potential 
liability for indemnity to joint tortfeasors. (Far West Financial Corp. v. D & S Co. (1988) 46 
Cal.3d 796, 816, fn. 16.)” (Long Beach Memorial Medical Center v. Superior Court (2009) 172 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   05/17/17 

 
 

- 13 - 

Cal.App.4th 865, 873.) 

Here, Plaintiff Christopher Hoot (“Christopher”) has sued Defendant Nancy Sherwood 
(“Sherwood”) for breach of contract relating to a $15,000 loan from 1996. Christopher entered 
into this contract with Sherwood and Henry Hoot (“Henry”), Christopher’s father. The money was 
loaned to Sherwood so that she could avoid foreclosure on her home. Henry and Sherwood 
both agreed to re-pay the loan. (The Court refers to Christopher Hoot and Henry Hoot by their 
first names for clarity and not out of disrespect.)  

Now, about twenty years later, Christopher is seeking repayment of the loan plus interest 
and a 20% equity in the home. The complaint alleges $300,000 in damages plus return of the 
$15,000 loan at 10% interest compounded annually. Sherwood calculates this the amount to be 
approximately $400,000. Henry argues that the $7,500 is half of what may be owed if Sherwood 
is successful in her arguments and only needs to pay back the initial $15,000 loan. The Court is 
not concerned with the best case scenario of liability for Sherwood, but rather an approximation 
of the plaintiff’s total recovery, if successful. In addition, Henry has not shown why Sherwood is 
likely to be successful in her defenses and therefore the estimated liability of $15,000 is 
incorrect. Here the Court accepts Sherwood’s estimate of liability as $400,000.  

Christopher and Henry settled for $7,500. This settlement amount is approximately 
1.875% of the potential liability. In addition, both Henry and Sherwood are likely to be jointly and 
severally liability under the contract. Thus, Sherwood will remain liable for about 98% of the 
potential damages in this case. Normally, such a small settlement would not be in good faith. 
Here, however, Henry has shown that he is judgement proof. Henry’s declarations states that 
his sole source of income is $1,327 per month from social security. In addition, Henry’s 
declaration states that he does not own real property, has not saving account and owns one car 
from 1991. Thus, Henry’s only real asset is his social security benefits and those are exempt 
from judgment collection. (See 42 U.S.C. §407.)  

In opposition, Sherwood questioned why Henry did not disclose his military retirement 
benefits. Henry’s supplemental declaration clarifies that his “military retirement benefits” are 
medical services from the VA (Department of Veterans Affairs) and that his only sore of income 
is his social security. The Court also notes that Henry filed this motion on March 13, 2017 and 
Sherwood took Henry’s deposition on April 13, 2017. If Sherwood had any questions about 
Henry’s financial condition, she could have asked them at his deposition. Sherwood did not, 
however, present deposition testimony relating to Henry’s financial condition.  

As one court explained, “[t]he evidence before the trial court showed that [settling party] 
was the proverbial turnip from which little if any blood was forthcoming in the event of an 
adverse judgment. Under the Tech-Bilt standards, a settlement which recouped anything of 
value could be properly found to be in good faith.” (Aero-Crete, Inc. v. Superior Court (1993) 21 
Cal.App.4th 203, 208-209.) The court went on to state that the settling party’s financial condition 
“means that virtually any settlement would be in good faith, regardless of value.” (Id. at 209.) In 
addition, the reasoning in Aero-Crete comes from Tech-Bilt, which quoted Tech-Bilt that a “ ‘ 
“disproportionately low settlement figure is often reasonable in the case of a relatively insolvent, 
and uninsured, or underinsured, joint tortfeasor.” ’ ” (Aero-Crete, supra, 21 Cal.App.4th at 208.) 
Here, the Court finds that where Henry is judgment proof the settlement of $7,500 strongly 
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supports a finding that the settlement was in good faith.  

 Sherwood’s attempts to distinguish Aero-Crete fail. Although there were other 
defendants with potential liability in Aero-Crete, the court did not indicate that the other 
defendants was the reason for finding good faith. Instead, Aero-Crete found the settlement was 
in good faith because of the negative net worth of the settling party. (Aero-Crete, supra, 21 
Cal.App.4th at 208-209.) Finally, although Schmid v. Superior Court (1988) 205 Cal.App.3d 
1244 was an unopposed motion for good faith settlement, the court’s ruling makes clear that it 
was finding the settlement in good faith based on the financial condition of the settling party and 
not because the motion was unopposed. (Id. at 1248-1249.)  

Sherwood also presents arguments relating to her financial condition. She argues that 
she actually has less available monthly income that Henry because Sherwood uses most of her 
income to pay her mortgage. Sherwood’s financial condition is not a Tech-Bilt factor, however, 
will not be considered by this Court for this motion.  

Sherwood makes much of the potential collusion between Henry and Christopher. The 
Court must consider if there is “collusion, fraud, or tortious conduct aimed to injure the interests 
of nonsettling defendants." (Tech-Bilt, supra, 38 Cal. 3d at 499 (emphasis added).)The Court 
does not take these claims lightly. However, just because Henry and Christopher are father and 
son who live together does not necessarily mean the settlement was made in collusion and 
made to harm Sherwood. But even assuming the Court found some evidence of collusion 
between Henry and Christopher, Sherwood has not shown that this collusion was aimed to harm 
her interests against Henry. Sherwood has not explained how her indemnity rights against 
Henry will be harmed when Henry is judgment proof. The Court finds that Sherwood has not 
shown collusion between Henry and Christopher that is aimed to injure her rights.  

Sherwood relies on Mattco Forge, Inc. v. Arthur Young & Co. (1995) 38 Cal.App.4th 
1337 and West v. Superior Court (1994) 27 Cal.App.4th 1625 to support her argument that the 
settlement was in bad faith. Both cases are distinguishable. In Mattco Forge, the court noted 
that “ ‘ “even where the claimant's damages are obviously great, and the liability therefor certain, 
a disproportionately low settlement figure is often reasonable in the case of a relatively 
insolvent, and uninsured, or underinsured, joint tortfeasor.”  [Citation.]’ [Citations.]” (Id. at 1352.) 
Mattco Forge then explained that this was not the situation in their case. (Id. at 1353.) Instead, 
in Mattco Forge, the settling defendant had an insurance policy of $1.8 million and settled for 
$250,000. In West, the court did not discuss the financial condition of the parties except in a 
footnote relating to a discussion on statute of limitations. (West, supra, 27 Cal.App. at 1634 
fn.3.) 

The burden was on Sherwood to show that the settlement was not in good faith under 
Code of Civil Procedure § 877.6(d). Sherwood has not shown that the settlement is not in good 
faith. Therefore, the Court exercises its discretion and grants Henry’s motion. 
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15.  TIME:  9:00   CASE#: MSC16-01505 
CASE NAME: CHRISTOPHER HOOT VS. NANCY SHERWOOD 
HEARING ON OSC RE: WHY A DISCOVERY REFEREE SHOULD NOT BE APPOINTED 
DUE TO MULTIPLE DISCOVERY FACILITATOR REQUESTS 
* TENTATIVE RULING: * 
 
Appear. 

 

  

16.  TIME:  9:00   CASE#: MSC16-02071 
CASE NAME: JOSEPH P. SIMINI VS. JOSEPH CAMACHO 
HEARING ON MOTION TO QUASH SUBPOENA DUCES TECUM 
FILED BY JOSEPH PETER SIMINI 
* TENTATIVE RULING: * 
 
Continued by the Court to June 14, 2017 at 9:00 a.m. in Department 9, so that all matters may 
be heard together.  See Line 17. 
 

  

17.  TIME:  9:00   CASE#: MSC16-02071 
CASE NAME: JOSEPH P. SIMINI VS. JOSEPH CAMACHO 
HEARING ON MOTION TO REQUIRE DEFENDANTS TO PROVIDE UNDERTAKING 
FILED BY JOSEPH PETER SIMINI 
* TENTATIVE RULING: * 
 
Continued by the Court to June 14, 2017 at 9:00 a.m. in Department 9.  Judge Craddick 
previously heard argument on this matter.  Judge Craddick is unavailable on May 17, 2017 and 
therefore this matter is continued to a date when Judge Craddick will be available. 
 

  

18.  TIME:  9:00   CASE#: MSC16-02071 
CASE NAME: JOSEPH P. SIMINI VS. JOSEPH CAMACHO 
HEARING ON MOTION FOR APPOINTMENT OF A RECEIVER 
FILED BY JOSEPH PETER SIMINI 
* TENTATIVE RULING: *s 
 
Continued by the Court to June 14, 2017 at 9:00 a.m. in Department 9, so that all matters may 
be heard together.  See Line 17. 
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19.  TIME:  9:00   CASE#: MSC16-02177 
CASE NAME: HICKEY VS. CARRINGTON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CARRINGTON MORTGAGE SERVICES, LLC, WILMINGTON SAVINGS FUND 
* TENTATIVE RULING: * 
 
No opposition on file.  Demurrer is sustained without leave to amend.  Prevailing party 
to prepare order. 
 

  

20.  TIME:  9:00   CASE#: MSC17-00301 
CASE NAME: KAHANGI VS. NEW BRIDGE EQUITY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY NEW BRIDGE EQUITY, LLC 
* TENTATIVE RULING: * 
 
The demurrer is unopposed. However, the Court understands that plaintiff belatedly attempted 
to file a first amended complaint in response to the demurrer, and that the first amended 
complaint was not accepted for filing. In lieu of opposing a demurrer, a party may file an 
amended pleading, but the amended pleading must be filed and served on or before the date 
the opposition papers would have been due – nine court days before the hearing.  
 
Here, if plaintiff had wished to file a first amended complaint in lieu of opposing the demurrer, 
the first amended complaint needed to have been filed and served on or before May 4, 2017, 
the date the opposition was due. (Code of Civil Procedure § 472(a).)  
 
Accordingly, the Court treats the demurrer as being unopposed. It is, therefore, sustained with 
leave to amend. If plaintiff chooses to amend in response to this ruling, any first amended 
complaint must be filed and served on or before May 31, 2017. 
 

  

21.  TIME:  9:00   CASE#: MSC17-00465 
CASE NAME: RODDA VS. VIDOSH 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY RODDA ELECTRIC, INC. 
* TENTATIVE RULING: * 
 

Rodda Electric Inc.’s Motion for Preliminary Injunction is denied, without prejudice. 
 
 A preliminary injunction may be granted “if sufficient grounds exist therefor.”  CCP § 527.  
“[T]rial courts should evaluate two interrelated factors when deciding whether . . .  to issue a 
preliminary injunction. The first is the likelihood that the plaintiff will prevail on the merits at trial. 
The second is the interim harm that the plaintiff is likely to sustain if the injunction were denied 
as compared to the harm that the defendant is likely to suffer if the preliminary injunction were 
issued.”  (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  Regarding the first factor, 
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plaintiff must establish a “reasonable probability of success on the merits.”   (Jessen v. Keystone 
Sav. & Loan Ass'n (1983) 142 Cal.App.3d 454, 459.) 

 
 “The trial court's determination must be guided by a ‘mix’ of the potential-merit and 

interim-harm factors; the greater the plaintiff's showing on one, the less must be shown on the 
other to support an injunction.  (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.) 

  
The plaintiff has the burden to prove all elements necessary to support issuance of a 

preliminary injunction.  (O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1481.) 
 
Plaintiff has not established it will probably prevail. “A former employee has the right to 

engage in a competitive business for himself and to enter into competition with his former 
employer, even for the business of those who had formerly been the customers of his former 
employer, provided such competition is fairly and legally conducted.  (Continental Car-Na-Var 
Corp. v. Moseley (1944) 24 Cal.2d 104, 110.)  Plaintiff claims defendant engaged in unfair 
competition because he misappropriated plaintiff’s trade secrets.   

 
Civil Code section 3426.1 (b) defines “misappropriation” in pertinent part as “[d]isclosure 

or use of a trade secret of another without express or implied consent by a person who:  [u]sed 
improper means to acquire knowledge of the trade secret.”  (CC § 3426.1 (emphasis added).)   

 
Here, defendant maintains he acquired any trade secrets through proper means (i.e., 

with plaintiff’s express or implied permission) and did not disclose or use any trade secrets.  
(Vidosh Decl., ¶ 14)  As opposed to defendant’s direct, personal-knowledge denial of two 
elements required for misappropriation, improper means and disclosure, plaintiff offers no 
evidence on the latter and only weak evidence on the former.  Plaintiff’s only evidence is the 
declaration of its CEO, Raymond T. Rodda, that he “was made aware” that Vidosh had been 
uploading plaintiff’s confidential information without plaintiff’s permission and that he “believes” 
that immediate and irreparable injury will occur if an injunction is not issued.  On the evidence 
presented, plaintiff has failed to persuade the court that plaintiff will probably prevail on the 
merits at trial. 

 
In the absence of any evidence that defendant is disclosing or using any trade secrets, 

or is threatening to do so, plaintiff has also failed to persuade the court that there is any 
imminent danger.  “[S]peculation that a departing employee may misappropriate and use a trade 
secret in a startup business will not support an injunction.”  (FLIR Systems, Inc. v. Parrish 
(2009) 174 Cal.App.4th 1270, 1277.)    

 
Finally, an injunction may not issue when it would be so uncertain or ambiguous that the 

defendant cannot determine from its language what he may and may not do.  (See Pitchess v. 
Superior Court of Los Angeles County (1969) 2 Cal.App.3d 644, 651.  Here, the most detailed 
statement suggesting a possible order is in plaintiff’s Memorandum of Points and Authorities.  
There, plaintiff states that defendant “should not be in possession of [defendant’s] confidential 
business records and trade secrets, including, but not limited to, job bids, job bid templates, 
customer information, employee contact list, administrative contact list, sales records and 
construction project folders . . .”  (Memo. at 7:12-15.)  While the specific items listed are 
sufficiently certain, the broad category, “confidential business records and trade secrets” is not.  
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Plaintiff and defendant may have different opinions about which things constitute “confidential 
business records” and “trade secrets.” 

 
In its Reply Brief, plaintiff claims that defendant has not returned all of the documents 

uploaded to the Dropbox account, based on the assertion that defendant uploaded 49.7 
gigabytes of data, but returned a flash drive containing only 17 gigabytes of data.  The 
Declaration of Ray Rodda filed May 10, 2017 does not lay a foundation concerning Mr. Rodda’s 
personal knowledge that defendant uploaded 49.7 gigabytes of data.  If, by the time to contest 
this tentative ruling, the parties are still not in agreement that defendant has returned everything 
he promised to return and either of them contests the tentative ruling on that basis, the parties 
shall come to the hearing prepared to discuss how much was taken and returned and to resolve 
this issue. 
 

  

22.  TIME:  9:00   CASE#: MSC17-00511 
CASE NAME: SAICON VS. AURIONPRO 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS AND COMPLAINT 
FILED BY AURIONPRO SOLUTIONS S.P.C. 
* TENTATIVE RULING: * 
 
Motion withdrawn by defendants on 5/9/17. 
 

  

23.  TIME:  9:00   CASE#: MSN17-0051 
CASE NAME: TD AMERITRADE INC. VS. LEROY CARNEY 
HEARING ON PETITION TO CONFIRM FINRA ARBITRATION AWARD 
FILED BY TD AMERITRADE INC., JIE JAY WOO 
* TENTATIVE RULING: * 
 
No opposition on file – petition granted.  Please prepare order. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   05/17/17 

 
 

- 19 - 

24.  TIME:  9:00   CASE#: MSN17-0341 
CASE NAME: TANG VS. MORAGA SCHOOL DISTRICT 
SPECIAL SET HEARING ON: PRELIMINARY INJUNCTION / RESTRAINING ORDER 
SET BY COUNSEL FOR PETITIONER VIA EX PARTE APPEARANCE OF 2/28/17 
* TENTATIVE RULING: * 
 
This matter is continued to May 31, 2017.  
 
At the previous hearing in this matter, which was held on March 29, 2017, the parties 
represented to the Court that there was a federal proceeding to take place on May 2, 2017 that 
could moot the need for the instant hearing.  
 
At the March 29 hearing, the Court also requested additional briefing that was directed 
specifically to the particular documents at issue, rather than generalized briefing, so that it could 
focus its analysis on those documents. On April 11, 2017, the parties stipulated that the 
additional briefing focused on the specific documents at issue would be served and filed on May 
10, 2017, and the Court signed an order to that effect. 
 
To date, no additional briefing has been filed, and the Court has received no update concerning 
the May 2 proceeding. The Court therefore is left to wonder whether that means the matter has 
been resolved and what, if anything, remains to be decided. The Court will not expend its limited 
resources in this manner.  
 
On or before May 23, 2017, the School District will serve and file a declaration of counsel that 
indicates to the Court whether this matter has been resolved and what, if anything, remains to 
be decided. Additionally, on or before May 23, 2017, each side shall serve and file an additional 
brief, limited to ten pages, that addresses the specific documents at issue and why they should 
or should not be disclosed. Alternatively, a party may serve and file a declaration of counsel 
indicating that it declines to file an additional brief.  
 
Finally, the Court would like electronic courtesy copies of all material filed on May 23, 2017 to be 
delivered to it by electronic mail at or before 5:00 p.m. on that date. 
 

 

 


